
 This Work-For-Hire and Assignment Agreement (the “Agreement”) is entered as of ___December, 2001, by and between CompanyX  (hereinafter “CompanyX”), and ___ (hereinafter, “Contractor”). 

 WHEREAS, CompanyX is in the business of designing, implementing and marketing … technology applications and related products in and internationally using trade secrets, proprietary procedures and other proprietary information. 

 WHEREAS, CompanyX desires to engage the services of Contractor for the purpose of developing certain … technology (the “Works”) pursuant to the specifications (the “Specifications”) set forth in the Product Development Plan previously provided to Contractor by CompanyX, which Product Development Plan is attached hereto as Exhibit A (the “Plan”).

 WHEREAS, Contractor has the necessary experience and expertise in software programming to perform the services requested by CompanyX pursuant to this Agreement.


 NOW, THEREFORE, in consideration of the mutual promises contained herein, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:


CompanyX hereby engages the services of Contractor, and Contractor hereby accepts such engagement, subject to the terms and conditions set forth in this Agreement.


The term (“Term”) of this Agreement shall commence on the date first above written and shall continue until the date CompanyX accepts the deliverables under Phase III of the Plan, unless earlier terminated in accordance with the provisions herein. The Term of this Agreement may be extended one or more times by the mutual written agreement of the parties, provided however, that the parties shall be under no obligation to extend at any time. 


3. Services to be Performed by Contractor 

(a) During the Term of this Agreement, Contractor’s main point of contact at CompanyX shall be ___, or such other person as is designated by CompanyX in writing. Contractor shall provide such services as may be requested on behalf of CompanyX by Richard POMMIER from time to time, including but not limited to general consultation on the design and development of the Works. Specifically, Contractor shall develop and deliver to CompanyX the Works in accordance with the Specifications, and Contractor shall test the Works and all deliverable items thoroughly as set forth in the Specifications prior to delivery to CompanyX. The deliverable items (hereinafter, the “Deliverable Items”) shall include, without limitation, the following: (i) complete object code and source code of the program(s), technology, software or other material comprising the Works with explanatory comments and a description of the operation of the such program(s), technology, software and other material all in the English language and in machine-readable form; (ii) such user instructions, development aids, tools, materials, know-how and instructions as set forth in the Specifications; and (iii) all designs, processes, materials and the like developed or used by Contractor in performing the services contemplated hereby.


 (b) Contractor represents to CompanyX that it has the qualifications and ability to perform the services in a professional manner without the advice, control or supervision of CompanyX. Notwithstanding the foregoing and while the specific methods and manners of providing the services for developing the Works in accordance with the Specifications shall be solely determined by Contractor, CompanyX shall have the right to oversee, direct and give advice to the Contractor regarding the general scope, direction and nature of services to be performed by Contractor under this Agreement. 


 (c) During the Term of this Agreement (and any extensions thereof), Contractor shall use its best efforts in providing technical and other support to CompanyX in respect of the Inventions, which support shall be provided to CompanyX free of any additional charge. To the extent CompanyX desires support of the Inventions after this Agreement has otherwise terminated, for a period of ten (10) years from the date this Agreement has so terminated, Contractor shall provide CompanyX with such support services at the agreed upon rate of US$ (55) per hour. Any such amounts would be payable by CompanyX within 30 (thirty) days of its receipt of an invoice appropriately detailing such work and the charges therefor. This provision and the obligations of the parties set forth herein shall survive any termination of this Agreement.

 4. Assignment of Rights
 (a) CompanyX shall own all right, title and interest to all Deliverable Items contemplated by this Agreement.


 (b) As used in this Agreement, “Inventions,” whether or not they have been patented, trademarked or copyrighted, means, without limitation, the Works, the Deliverable Items, and any and all designs, inventions, technologies, methods, innovations, ideas, improvements, processes, materials, sources of and uses for materials, apparatus, plans, systems and computer programs relating to the Product Development Plan, the Specifications or to the design, manufacture, use, marketing, distribution and management of CompanyX’s, or its affiliates’, products. 


 (c) Contractor hereby transfers and assigns to CompanyX all right, title and interest in and to the Inventions (including but not limited to all rights to whatever kind and character, throughout the world, in perpetuity, in any and all languages, of copyright (including extensions, renewals and reversions thereof), trademark, patent, production, manufacture, distribution, exploitation, recordation, reproduction, transcription, performance, broadcast and exhibition, in any format or versions, by any means and in any media, whether now known or hereafter created, including without limitation exclusive rights to use, reproduce, distribute (directly or indirectly) perform, exploit, display, reconfigure, modify, load into any computer database, store, process, retrieve, transmit the Inventions or portions thereof as CompanyX may in its sole discretion determine, as part of or in connection with any wholesale, retail or other product, any broad band, narrow band or other service, including without limitation any service running on the Internet, the World Wide Web portion of the Internet, any proprietary commercial network, or interactive television or in connection with any demonstration, promotion or advertisement thereof in any medium, to create Derivative Works (as defined below) and to perform any of the acts referred to above with respect to such Derivative Works; to authorize third parties to do any or all of the foregoing). Contractor agrees to execute such further instruments as CompanyX may request to evidence or protect its rights and ownership in such Inventions, including the Derivative Works, and Contractor expressly waives any claims it may have in any jurisdiction to any so-called “moral rights” or any other rights therein. 


 For purposes of this Agreement, the term “Derivative Works” shall mean (i) modifications, adaptations, or translations of the Works or Deliverable Items made to enable the Works or Deliverable Items to operate with various or other computer operating systems, computers, or computer technology, or to correct errors in the Works or Deliverable Items, or to add enhanced functions and/or capabilities to the Works or Deliverable Items and (ii) new or other products based, in whole or in part, on the Works or Deliverable Items, or in which the Works or Deliverable Items are adapted, transformed or recast in any medium now known or hereafter created.


5 Marketing, Merchandising and Media Exploitation 

(a) With respect to the Inventions and any Derivative Works thereof prepared by or for CompanyX, CompanyX will own and control all merchandising rights related to the Inventions and any Derivative Works and all rights of exploitation of the Inventions and any Derivative Works including by recordation, reproduction, transcription, performance, manufacture, broadcast and exhibition by any art, method or device and in any and all media now known or hereafter created (including without limitation, the Internet, radio broadcasting, theatrical and non-theatrical exhibition and exhibition by television or otherwise) (collectively the “Merchandising and Media Exploitation”). In that connection, CompanyX shall be solely responsible for the management of the strategy, growth and exploitation of all Merchandising and Media Exploitation. 


 (b) Contractor shall not, under any circumstances or for any purpose, identify itself in any manner to any third party as the developer, programmer or owner of any Inventions produced for CompanyX hereunder, whether in promotional or marketing materials, business discussions or otherwise in any medium without, in each instance, the express written permission of CompanyX, which permission may be with held by CompanyX in its sole discretion. CompanyX shall provide Contractor with a written explanation of any such refusal to grant any such permission. Except as provided in this Section 5(b), the terms of this Agreement and the fact that Contractor has developed the Inventions shall be deemed “Confidential Information” pursuant to Section 10 herein.


6. Compensation
(a) Conditioned upon the performance of Contractor’s obligations hereunder, CompanyX shall pay to Contractor for the services of Contractor and for all rights granted hereunder the amount of US$ ___(___) ,payable as follows:


 (i) US$___ (___) upon the signing of the Agreement.

 (ii) US$___ (___) upon acceptance by CompanyX of the Deliverable Items (which shall conform to the Specifications) required under Phase I set forth in the Plan. 


(iii) US$___ (___) upon acceptance by CompanyX of the Deliverable Items (which shall conform to the Specifications) required under Phase II and III set forth in the Plan. 


 (b) In the event CompanyX terminates this Agreement pursuant to the provisions of Section 9(a) herein, then to the extent that Contractor has, up to the effective date of such termination, fulfilled its obligations under this Agreement, the Plan and the Specifications and has delivered to CompanyX all coding and other work-in-process in respect of the Inventions, CompanyX shall pay Contractor a portion of the amount set forth in Section 6(a)(ii) based upon the work completed by Contractor as of the effective date of such termination. 


 (c) To the extent any amounts are payable pursuant to this Section 6, Contractor shall instruct the Company in writing as to how such payment shall be made to Contractor (i.e. by wire transfer, Company check or otherwise) and the place where delivery of such payment shall be made. 


Contractor hereby represents and warrants to CompanyX that:

 (a) (i) Contractor is the sole and exclusive owner of all rights in and to the Inventions; (ii) the Inventions, or any portion thereof, do not infringe any copyright, patent, trademark, trade name, product name, or any intellectual property right (including trade secret) or privacy or similar right of any third party; (iii) Contractor is under no obligation or restriction that would in any way interfere or be inconsistent with, or present a conflict of interest concerning, the rights transferred and assigned hereunder or its obligations hereunder; (iv) that it has and will have all rights necessary to enter into and perform its obligations hereunder; and (v) no claim, whether or not embodied in an action past or present, of infringement of any patent, copyright, trademark, or other intellectual property right (including trade secret), privacy or similar right has been made or is pending against Contractor regarding the Inventions;


 (b) none of the Works or Deliverable Items includes or shall include: (i) any “self-help code” not approved in advance and in writing by CompanyX or (ii) any “unauthorized code”. “Self-help code” means any back door, time bomb, drop dead device, or other software routine(s) designed to disable a computer program automatically with the passage of time or under the positive control of a person other than CompanyX. “Unauthorized code” means any virus, Trojan horse, worm or other software routine(s) or hardware component(s) designed to permit unauthorized access, to disable erase or otherwise harm software, hardware or data; or to perform other such actions;


 (c) Contractor possesses and during the Term hereof will possess full power and authority to enter into this Agreement and to fulfill its obligations hereunder;


 (d) Contractor is financially sound and technically competent to perform its obligations hereunder, and agrees that any change in such status shall be immediately communicated in writing to CompanyX

 (e) the Works, the Deliverable Items and all portions thereof shall be, or have been, developed solely by Contractor, through the use of Contractor’s employees and all such employees have executed an agreement providing that all right, title and interest thereto is assigned to Contractor;

 (f) that Contractor’s employees, agents, contractors or other persons performing services hereunder, or otherwise have had access to the Plan, the Specifications, the Works, the Deliverable Items or material related thereto, have been informed of and understand the obligations of Contractor hereunder, and have agreed to abide by Contractors obligations hereunder. Contractor acknowledges and agrees that it shall be directly responsible for any breach or threatened of this Agreement by such persons;


(g) the Work provided to CompanyX by Contractor will be its original work, except for materials in the public domain or as to which permission has been obtained from the owner thereof;

 (h) performance of the terms of this Agreement and of Contractor’s obligations hereunder shall not violate or breach any laws of the Russian Federation or otherwise applicable to Contractor or any separate agreement by which Contractor or its employees or other persons performing services hereunder are bound; and

 (i) the Works and Deliverable Items will have no Design Errors under normal use and conditions. If CompanyX determines that there is a Design Error (as defined below) in the Works or Deliverable Items, it shall promptly send a written notice to Contractor describing the Design Error and the conditions under which the Design Error arose. Contractor shall promptly retest the Works or Deliverable Items and if it verifies the Design Error then, at its expense and within fourteen (14) days of receipt of notice of any such condition, make whatever revisions and corrections as are required to the Works or Deliverable Items and promptly redeliver the corrected versions thereof to CompanyX. If Contractor fails to make whatever revisions and/or corrections are required to correct the Design Error within said fourteen (14) day period, CompanyX, at its option, may take such corrective steps as it deems necessary and the reasonable costs associated therewith may be offset against any of CompanyX’s payment obligations hereunder, and/or pursue any other remedy available to CompanyX under this Agreement (including, without limitation, the termination of this Agreement) or otherwise at law or in equity.


“Design Error” shall mean any misspelled or incorrect text in any Deliverable Item and/or any audiovisual display or programmer signature which in the reasonable, good faith opinion of CompanyX is offensive or could adversely affect the name or reputation or goodwill of CompanyX. 


THE WARRANTIES SET FORTH IN THIS SECTION 7 ARE IN ADDITION TO ALL OTHER WARRANTIES WITH RESPECT TO PERFORMANCE OF THE WORKS AND DELIVERABLE ITEMS, INCLUDING BUT NOT LIMITED TO IMPLIED WARRANTIES OF USAGE OF TRADE, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.


Contractor will, as a result of this Agreement with CompanyX, gain access to Confidential Information (as defined below) to further the performance of this Agreement. Contractor will have business and contractual relationships with CompanyX and/or its affiliates that will be a valuable asset thereof. Accordingly, Contractor agrees as follows:


 (a) Contractor shall never, in perpetuity, infringe the Inventions, the Works, the Deliverable Items or the Derivative Works. For a period of five (5) years from the date of acceptance of the Deliverable Items (the “Non-Competition Period”) Contractor, its employees, agents and contractors shall not enter into competition with CompanyX or any of its affiliates. For purposes of this Agreement, the term “competition with CompanyX” shall mean to be actively engaged in, either directly or indirectly, (i) the research, development, production, acquisition, marketing, licensing or selling, of any product, service or process in existence or in development which would be recognizable as similar to, or containing elements that are in any way unique to the Works or Derivative Works or (ii) the provision of management, direction, employment, consulting or similar services relating to substantially the same business as CompanyX or any of its affiliates. Throughout the Non-Competition Period, Contractor shall not solicit from any client, end user or customer having a contractual or business relationship (including, but not limited to, the use of the Works, Derivative Works or other services subject to distribution by CompanyX) with CompanyX or any of its affiliates, business involving the distribution or implementation of multi-media editing technology or information services, advertising services or sales or other services substantially similar in nature to the business of CompanyX or any of its affiliates, which solicitation would be for the purpose of providing such products, sales or services or any related services. The agreement regarding solicitation in the preceding sentence shall not relate to solicitations by the Contractor with respect to a business or activity in which CompanyX or its affiliates are not involved.


 (b) Contractor further agrees to refrain from any activity of any nature intended or reasonably calculated to result in the termination or cancellation of any contractual or other business arrangement between CompanyX or any of its affiliates and any client, end user or customer, facility or other business or entity during the Non-Competition Period.


 (c) Contractor shall not, during the Non-Competition Period, solicit or seek to influence, either directly or indirectly, any employee of, or any person under contract with, CompanyX or any of its affiliates, to enter into any employment agreement, independent contractor arrangement, or any other arrangement whereby such individual would perform services for compensation, either directly or indirectly, for Contractor or any person, firm, corporation or other entity engaged in business in competition with CompanyX or any of its affiliates. Similarly, CompanyX shall not, during the Non-Competition Period, solicit or seek to influence, either directly or indirectly, any employee of, or any person under contract with, Contractor to enter into any employment agreement, independent contractor arrangement, or any other arrangement whereby such individual would perform services for compensation, either directly or indirectly, for CompanyX.


 (d) Nothing in this Agreement shall prevent Contractor from making passive investments in third parties so long as such investments do not require Contractor to perform any services in connection with any such investments in any third parties considered to be in competition with CompanyX as contemplated by Section 8(a) above.


This Agreement may be terminated in accordance with any of the following provisions:

 (a) CompanyX may terminate this Agreement at any time for any reason or no reason by providing thirty (30) days’ prior written notice to Contractor.

 (b) CompanyX may, at its option, immediately terminate this Agreement if: a receiver is appointed for Contractor or its property; Contractor becomes insolvent or unable to pay its debts as they mature, or makes an assignment for the benefit of its creditors; Contractor seeks relief or if proceedings are commenced against the other party or on its behalf under any bankruptcy, insolvency or debtor's relief law, and such proceedings have not been vacated to set aside within thirty (30) days from the date of commencement thereof; or if Contractor is liquidated or dissolved.


 (c) Except as otherwise stated herein, the termination of this Agreement by its terms shall not serve to waive, limit, bar or otherwise extinguish any rights that either party may have for a breach of this Agreement

10. Confidentiality 

 (a) Confidential Information Defined. In connection herewith, CompanyX may disclose to the Contractor Confidential Information to further the performance of this Agreement. Confidential Information includes, but is not limited to, the Plan, the Works, the Deliverable Items, technical and business information relating to CompanyX's products, services, research and development, production, costs, engineering processes, profit or margin information, finances, customers, marketing, and future business plans. Confidential Information may also include proprietary or confidential information of another party that CompanyX is under an obligation to keep confidential. All Confidential Information shall remain the sole property of CompanyX and Contractor shall have no rights to the Confidential Information. Contractor agrees that it shall hold the Confidential Information in strict confidence. Contractor further agrees that it shall not make any use or disclosure of the Confidential Information (including methods or concepts utilized in the Confidential Information) to anyone without the express written consent of CompanyX, except to employees, consultants or agents to whom disclosure is necessary to the performance of this Agreement and who have agreed to be bound by the terms of this Section 10. Contractor shall take all reasonable steps to ensure the confidentiality of all Confidential Information and shall use at least as great a degree of care to ensure such confidentiality as Contractor uses to safeguard its own Confidential Information.


 (b) Return of Information. Upon written request, Contractor shall return within ten (10) business days all originals and copies thereof of any requested Confidential Information disclosed by CompanyX or possessed by Contractor which has been fixed in any tangible means of expression.


 (c) Exceptions. Notwithstanding the other provisions of this Agreement, nothing received by Contractor shall be considered to be Confidential Information of CompanyX, if: (i) it has been published or is otherwise readily available to the public other than by a breach of this Agreement; (ii) it has been rightfully received by Contractor from a third party without confidentiality obligations to CompanyX; (iii) it was known to Contractor prior to its first receipt by Contractor, as shown by files existing at the time of initial disclosure; (iv) it has been intentionally disclosed by CompanyX to a third party without restriction on disclosure; or (v) it is required to be disclosed in the context of any administrative or judicial proceeding; provided, that Contractor gives CompanyX timely notice of such requirements to allow CompanyX to protect its interests.


11. Indemnification
 (a) Indemnification by Contractor. Contractor agrees to indemnify, defend and hold CompanyX and its successors, assigns, agents, officers, directors and employees, harmless from and against any and all liabilities, obligations, losses, claims, damage, cost, charges or other expenses of every kind and character (including but not limited to reasonable attorneys' fees and court costs) which arise out of or result from (i) negligence or wrongful acts of Contractor, its employees, agents or contractors while performing the services hereunder, (ii) any infringement or claimed infringement by the Works or the Deliverable Items of any patent right, copyright, trademark right or other intellectual property right or propriety right of a third party, or (iii) any breach or alleged breach of any representation or warranty by Contractor or arising out of Contractor's failure to obtain releases or permissions from third parties required in connection with the Deliverable Items. CompanyX agrees to notify Contractor by certified mail, return receipt requested, immediately upon knowledge of any claim, suit, action, or proceeding for which it may be entitled to indemnification under this Agreement. CompanyX agrees to provide reasonable assistance to Contractor, at Contractor's expense, in the defense of same. Contractor shall not, without prior written consent of CompanyX, effect any settlement of any pending or threatened proceeding to which CompanyX is a party unless such settlement includes an unconditional release of CompanyX from all liability on claims that are the subject matter of such proceeding. Notwithstanding anything in this Section 11 to the contrary, in the event that, by reason of a claim by a third party of infringement by Contractor, CompanyX is enjoined from distribution or exploitation of the Works or Deliverable Items, then, (i) if such injunction arises from an action naming CompanyX as a party and if the Contractor is unable within fourteen (14) days from the signing of the order of injunction to provide CompanyX with non-infringing Works, or (ii) if such injunction arises from an action more generally alleging infringement by virtue of “shareware” or similar widely used technologies and if the Contractor is unable within forty five (45) days from the signing of the order of injunction to provide CompanyX with non-infringing Works, CompanyX shall have the right to obtain a license from the third party to continue with distribution and exploitation of the Works and Contractor shall reimburse CompanyX all monies paid to Contractor hereunder.


 (b) No Remedy Exclusive. The right of Indemnification of CompanyX, its successors, assigns, officers, directors and employees shall not be limited to the provisions of this Section, and the provisions of this Section shall be in addition to, and shall not be exclusive of any other rights or remedies which may accrue to CompanyX, its successors, assigns, officers, directors and employees.


12. Miscellaneous 

 (a) Relationship of Parties. This Agreement does not create a partnership or joint venture between or among the parties and CompanyX shall have no power to obligate or bind Contractor in any manner whatsoever, and Contractor shall have no power to obligate or bind CompanyX in any manner whatsoever. Contractor agrees to perform the services hereunder solely as an independent contractor. Contractor shall not be considered, under the provisions of this Agreement or otherwise, as having any employee status or the status of an agent or partner of CompanyX, and shall not be entitled to participate in any plans, arrangements, or distributions by CompanyX pertaining to or in connection with any pension, stock, bonus, profit sharing, health plans, or similar benefits for CompanyX employees. Contractor shall meet all of its obligations and responsibilities as an employer to its own employees under any federal, state or local laws, regulations or order now or hereafter in force, including, without limitation, those relating to taxes, unemployment compensation or insurance, arising out of its engagement of persons for the performance of or contribution to the services performed hereunder. Contractor acknowledges and agrees that it is the sole responsibility of Contractor to report as income its compensation received from CompanyX and to make the requisite tax filings and payments to the appropriate federal, state or local tax authority.


 (b) Notice and Service. All notices or requests, including communications and statements which are required or permitted under the terms of this Agreement, shall be in writing and shall be sent by telex or facsimile, or sent by recognized commercial overnight courier, or mailed by United States registered or certified mail. Notices shall be effective upon receipt.

Notices shall be sent to the parties at the following addresses:


For CompanyX: CompanyX.


(g) Force Majeure. Neither party shall be liable for any delay or failure of performance of any obligation set forth in this Agreement if such failure or delay is caused by circumstances outside the reasonable control of such party, including without limitation, acts of god, war, civil unrest, labor or other industrial dispute. If any such delay or failure continues for a consecutive period of sixty (60) days or more, the other party may terminate this Agreement immediately upon written notice to the other.

	(h) Entire Agreement. This Agreement constitutes the entire agreement and understanding between the parties hereto with respect to the subject matter of the Agreement and supersedes any and all other agreements, written or oral, that the parties heretofore may have had with respect to the subject maters herein. To the extent there exists a copy of this Agreement which has been translated into the Russian language, and there is any discrepancy, conflict or dispute (actual or apparent) between the terms of this Agreement and any such translated copy hereof, the terms of this original English language Agreement shall control the outcome of any such discrepancy, conflict or dispute. 

 (i) Incorporation. The exhibits hereto are made a part hereof and hereby incorporated into this Agreement by reference.

 (j) Amendments. No amendment, modification, or waiver of the terms of this Agreement shall be binding unless reduced to writing and signed by both parties.

 (k) Counterparts. This Agreement may be executed in any number of counterparts, and each executed counterpart shall have the same force and effect as an original instrument.

 (l) Limitation on Liabilities; Remedies. Neither party shall be liable to the other party for any incidental, consequential, special, or punitive damages of any kind or nature, including, without limitation, the breach of this agreement or any termination of this agreement, whether such liability is asserted on the basis of contract, tort (including negligence or strict liability), or otherwise, even if any other party has warned or been warned of the possibility of any such loss or damage.

 (m) Severability. In the event any provision of this Agreement (or portion thereof) is determined by a court of component jurisdiction to invalid, illegal, or otherwise unenforceable, such provision shall be deemed to have been deleted from this Agreement, while the remainder of this Agreement shall remain in full force and effect according to its terms.

IN WITNESS WHEREOF, the parties hereto have cause this Agreement to be executed by its duly authorized officer as of the date first above written.


	

	By: __________________________ 
By: ______________________

Name:_________________________
Name: 

Title:
Title: 

Date: ________________________
Date: _____________________




